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FOREWORD: DOING THE HARD WORK
Jos6 Roberto Juirez, Jr.*
Ten years after holding LatCrit V, over 200 participants convened in
Denver in October 2010 for LatCrit XV, with a timely theme: "The Color of the
Economic Crisis: Exploring the Downturn from the Bottom Up." The global
financial crisis that began in 2008 has stubbornly held on and, not surprisingly, the
effects of that financial crisis have been felt most severely by subordinated
communities. In the United States, unemployment rates for the population as a whole
have hovered at an unacceptably high 9%. The rates for Latinos (11.8%) and
African-Americans (16.1%), however, are even higher.2 Moreover, the rates that are
now considered a national crisis are the rates routinely reported for communities of
color in times of economic prosperity.
This economic crisis arises at a moment when new Census data confirm
significant demographic changes in the United States, a time when the proportion of
Latinos, Asians, and African-Americans in the United States has dramatically
increased. 4 At the same time, communities of color continue to suffer from the
* Professor of Law, University of Denver Sturm College of Law.

1. The unemployment rate in April 2011 for the United States was 9%. The unemployment
rate in October 2010 was 9.5%. U.S. CENSUS BUREAU, CURRENT POPULATION SURVEY, UNEMPLOYMENT
RATE -CIVILIAN LABOR FORCE, at tbl. LNS 14000000 (2012), http://www.bls.gov/cps/.
2. The unemployment rate for Latinos in April 2011 was 11.8%, while the rate for African
Americans was a whopping 16.2%. The unemployment rate for Latinos in October 2010 was 12.5%; the
rate for African Americans then was 15.9%. U.S. CENSUS BUREAU, CURRENT POPULATION SURVEY,
UNEMPLOYMENT RATE-HISPANIC OR LATINO, at tbl. LNS14000009 (2012), http://www.bls.gov/cps/;
U.S. CENSUS BUREAU, CURRENT POPULATION SURVEY, UNEMPLOYMENT RATE-BLACK OR AFRICAN

AMERICAN, at tbl. LNS 14000006 (2012), http://www.bls.gov/cps/.
3. From 2002 to 2005, the unemployment rate for African Americans was always higher than
9.2/o-higher than the overall unemployment rate for the nation as a whole today in the midst of the
widely recognized job crisis. Id. Unemployment rates for Latinos dipped as low as 5.5% during the same
period, but generally ranged from 7.0% to 8.1% for most of 2002 and 2003. U.S. CENSUS BUREAU,
CURRENT POPULATION SURVEY, UNEMPLOYMENT RATE-HISPANIC OR LATINO, at tbl. LNS14000009

(2012), http://www.bls.gov/cps/.
The unemployment rate that would constitute "full employment" is the subject of continuing
controversy among economists. Whether that rate is 4%, or 5.75%, there is no doubt that unemployment
rates for communities of color are much higher than this ideal, and much higher than for whites. Cf Dean
Baker & Jared Bernstein, Full Employment: Don't Give It Up Without a Fight (Econ. Policy Inst.,
Working Paper No. 122, 2002), available at http://www.epi.org/publications/entry/workingpapers fullemployment/ (last visited May 7, 2011) (asserting a full employment rate is "no higher than 4%"), with
Janet L. Yellen, Vice-Chair, Fed. Reserve Bd. of Governors, Address at the Brimmer Policy Forum,
Allied Social Science Associations Annual Meeting: The Federal Reserve's Asset Purchase Program (Jan.
8, 2011), availableat http://federalreserve.gov/newsevents/speech/yellen20l10108a.htm (last visited May
7, 2011) (reporting a survey of economists by the Federal Reserve Bank of Philadelphia that the current
level of structural unemployment is 5 3/4 percent).
4. The population of the United States increased by 9.7% from 2000 to 2010. This increase
was distributed unevenly among racial groups. The white population increased by only 5.7%. Growth
rates for communities of color, on the other hand, exceeded the national average. The African American
population grew by 12.3%, the American Indian and Native Alaska population grew by 18.4%, the Asian
population grew by 43.3%, the Native Hawaiian and Pacific Islander population grew by 35.4%, and the
Latino population grew by 43.0%. The number of U.S. residents identifying themselves as multiracial
grew by 32.0%. U.S. CENSUS BUREAU, C2010BR-02, OVERVIEW OF RACE AND HISPANIC ORIGIN: 2010
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higher unemployment rates, as noted above, and lower educational attainment. 5 In
states where people of color are already a majority of the population (California,
Texas, Hawaii, New Mexico and the District of Columbia), there is a real risk of
6
continued economic crisis if these issues are not addressed.
The papers presented in this symposium issue reflect the wide range of
topics presented at LatCrit XV. These papers also reflect the continuing hard work
LatCrit scholars are engaged in. This foreword proceeds in three parts. First, to assist
the reader, I present a chart summarizing the papers and how they address the themes
of LatCrit XV. Second, I briefly summarize LatCrit theory and examine how these
papers utilize LatCrit theory. Finally, I conclude by proposing areas needing further
examination utilizing LatCrit theory in the future.

I.

A ROAD MAP OF THE PAPERS

Borrowing liberally from Professor Margaret Montoya, I provide below a
table correlating each of the papers in this symposium issue with the four principal
themes of LatCrit XV:
1. The multidimensionality of Latina/o identity and its
relationship to current legal, political and cultural regimes
or practices.

at 4 (Mar. 2011), available at http://www.census.gov/prod/cen20lO/briefs/c2OlObr-02.pdf (last visited
May 7, 2011).
5. See supra note 2 (summarizing unemployment data). While 52.3% of Asian residents and
29.9% of white residents of the United States have a bachelor's degree, only 19.3% of African American
residents and 13.2% of Latino residents have such degrees. It is important to note the diversity within each
group. College completion rates among Latinos, for example, range from 9.5% for Chicanos to 27.9% for
Cuban Americans. U.S. CENSUS BUREAU, TABLE 225, STATISTICAL ABSTRACT OF THE UNITED STATES:
EDUCATIONAL ATTAINMENT BY RACE AND HISPANIC ORIGIN: 1970 To 2009 (2011), available at
http://www.census.gov/compendia/statab/2011/tables/1I 1s0225.pdf. Similar differences exist among Asian
Americans. While detailed 2010 Census data are not yet available, those data are likely to reflect the
similar results reported in prior years. The National Commission on Asian American and Pacific Islander
Research in Education (CARE), e.g., reports that a majority of persons of Asian Indian, Chinese,
Pakistani, and Korean ancestry completed college; fewer than fifteen percent of persons of Cambodian,
Laotian, and Hmong ancestry did so. NATIONAL COMMISSION ON ASIAN AMERICAN AND PACIFIC
ISLANDER RESEARCH IN EDUCATION (CARE), FEDERAL HIGHER EDUCATION POLICY PRIORITIES AND
THE ASIAN
AMERICAN AND
PACIFIC
ISLANDER
COMMUNITY
6 (2010), available at

http://www.nyu.edu/projects/care/docs/2010 CARE Report.pdf.
6. OVERVIEW OF RACE AND HISPANIC ORIGIN, supra note 4, at 19 (reporting that Texas
joined the District of Columbia, California, Hawaii and New Mexico in having a "majority-minority"
population). The Federal Reserve Bank of Dallas has noted the risks posed by the continuing disparities in
educational attainment for the Texas economy:
First, according to the Texas State Data Center, by 2040 approximately 30.1
percent of the labor force will not have a high school diploma, up from 18.8 percent
in 2000. If that occurs, a higher share of Texas' workforce would be less educated
and low skilled, possibly making the Texas economy less competitive. Second,
empirical studies show that low education levels are associated with lower income
levels; therefore, failure to complete high school or college negatively impacts
average earnings. . . An increasing number of less-educated laborers would reduce
the average income of Texans and in turn decrease tax revenues collected by the
state.

D'Ann Peterson & Laila Assanie, The Face of Texas: Jobs, People, Business, Change (Fed. Reserve Bank
of Dallas, Oct. 2005), available at http://dallasfed.org/research/pubs/fotexas/fotexaspetersen.html

visited May 7, 2011).
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2.

Salience to the Rocky Mountain region, helping
understanding of how local particularities produce
(inter)national patterns of privilege and subordination.

3.

Elucidation of cross-group histories or experiences with
law and power, such as those based on the intersections of
class, gender, race, sexuality and religion. This in turn
elucidates intra-Latina/o diversities and contextualizes
Latinalo experience within inter-group frameworks and
Euro-Heteropatriarchy.

4.

Connections and contrasts with LatCrit theory to other
genres of scholarship, both within and beyond law and
legal theory, including but not limited to the various
strands of critical outsider jurisprudence (critical race
theory, feminist legal theory, queer legal theory) that
critique class, gender, race, sexuality and other categories
of social-legal identities and relations.7

5

Even considering Professor Montoya's caution that classification schemes
such as the one in Table 1 "inevitably enforce over-simplification on what is
complex and boundary-defying," I found her classification scheme helped me to
identify the articles from the LatCrit X symposium of particular interest to me. I
therefore offer my own classification scheme for LatCrit XV:

7. LatCrit XV: Fifteenth Annual LatCrit Conference, Callfor Papers & Panels 3-4, available
at http://www.1atcrit.org/latcrit/documents/latcrit-xvcallforpapers.pdf (last visited: Mar. 3, 2012).
8. Margaret Montoya, Foreword: LatCrit at Ten Years, 26 CHICANO-LATINO L. REV. 1, 7-8
(2006).

6
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TABLE 1: Connecting the LatCrit XV Papers to LatCrit Theory
Article

The Downturn from
the Bottom Up

McClus
key

Concept of
unintended
consequences allows
continuation of
naturalized order of

Multidimensionali
ty of Latina/o
Identity

The Local
Region

Cross-Group
Histories or
Experiences

Connecting or
Contrasting
LatCrit Theory to
Other Genres of
Scholarship
Unintended
consequences, role
of legal scholars in
protecting financial
elite

inequality

Townle
y

ZuniCruz

Presidential power to
use fear to stimulate
economy and enact
health care reform
overridden by fear of
losing dominance
Identity of Indigenous
Peoples

Cruz

Role of language in
survival of O'odham

Davis

Role of lawyerlegislators of color in
U.S. democracy

Smith

Effect of economic
crisis on funding of
public libraries & the
impact on
communities of color

Darmer

Effectiveness of
Justice Scalia's
rhetoric in political
campaigns, diverting
resources of
advocates for the
LGBTQ community
during the economic

Effective use of
presidential fear
in the past

Tribe, color, race,
performing white,
land, language,
dress
Land, negative
effects of language
loss and border
enforcement on
0'odham

New Mexico,
Ecuador

Arizona;
Sonora,
Mexico

Indigenous
peoples in New
Mexico, Ecuador,
Guatemala
Interaction of
O'odham with
Mexicans, whites;
division of
0'odham lands by
U.S.-Mexico
border

Indian Law,
Indigenous Legal
Tradition,
International Law
International Law

Political Science

Connection of
admission to law
schools of diverse
students and
effective
representation for
communities of
color
Importance of
libraries for
communities of
color, rural areas,
unemployed,

Limited access to
digital resources

Copyright Law,
Constitutional Law

LGBTQ
Community

Kulturkampf

AfricanAmericans &
Latinos

Hip-hop Music

language minorities

California

crisis

Spearlt

Interplay between
hip-hop, Islamic
conversions for
African American &
Latino prisoners, and
the criminal justice
system

Role of racialized
Islam in the
development of
prisoners' identities
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7

Urges consideration
of International Labor
Organization's
Declaration of
Fundamental
Principlesand Rights
at Work to address
limited scope of U.S.
antidiscrimination
law
Examines sudden
embrace of torture in

International Law

Philosophy

post-9/11 era

Farley

Examines Jesse
Owens' opposition to
Black power
movement

II.

Effects of slavery
and Jim Crow
system on all,
regardless of race

United States,
Nazi
Germany,
Spain,
Mexico

AfricanAmericans

Literature, Film,
Mythology,
Philosophy, History

LATCRIT THEORY AND THE LATCRIT XV PAPERS

The framework of LatCrit theory has been set out more fully by others. 9 For
the reader who is less familiar with LatCrit theory, I summarize here the
fundamentals, and then examine how the papers presented in this symposium do the
hard work of applying and extending the critical inquiry that is at the heart of LatCrit
theory.
LatCrit theory begins with four "functions": 1) the production of
knowledge; 2) the advancement of social transformation; 3) the expansion and
connection of antisubordination struggles; and 4) the cultivation of community and
coalition, both within and beyond the confines of legal academia in the United
States. These goals seek to "integrate (1) 'theory' with (2) 'community' expressed
or performed as (3) 'praxis.'
Seven "guideposts" accompany these four functions: 1) recognize and
accept the political nature of legal "scholarship" despite contrary pressures; 2)
conceive ourselves as activist scholars committed to praxis to maximize social
relevance; 3) build intra-Latina/o communities and inter-group coalitions to promote
justice struggles; 4) find commonalities while respecting differences to chart social
transformation; 5) learn from outsider jurisprudence to orient and develop LatCrit
theory and praxis; 6) ensure a continual engagement of self-critique to stay
principled and grounded; 7) balance specificity and generality in LatCritical analysis
to ensure multidimensionality.12

9. See, e.g., Berta Hemndez-Truyol, Angela Harris, & Francisco Valdds, LatCrit X
Afterword: Beyond the First Decade: A Forward-Looking History of LatCrit Theory, Community and
Praxis, 26 CHICANO-LATINO L. REV. 237 (2006) (summarizing the intellectual predecessors of LatCrit
theory, identifying the contributions of LatCrit theory to date).
10. Francisco Vald6s, Foreword: Under Construction - LatCrit Consciousness, Community
and Theory, 85 CALIF. L. REv. 1087, 1093-94 (1997); Hemndez-Truyol et al., supranote 9, at 255.
11. Margaret E. Montoya & Francisco Valdds, "Latinas/os" and Latinalo Legal Studies: A
Critical and Self-Critical Review of LatCrit Theory and Legal Models of Knowledge Production, 4 FLA.

INT'L U. L. REV. 187, 231-32 (2008).
12. Francisco Valdds, Poised at the Cusp: LatCrit Theory, Outsider Jurisprudence and
Latina/o Self-Empowerment, 2 HARV. LATINO L. REV. 1, 52-59 (1997); HemAndez-Truyol et al., supra

8
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How, then, do these papers engage in the hard work of applying LatCrit
theory?
A. The GreatRecession and the Politics ofEconomics
The first set of papers directly address the theme of LatCrit XV, "The Color
of the Economic Crisis." This is not the first time LatCrit has examined economics.
Indeed, economics has been the subject of LatCrit study since its inception.13 For
example, the theme for LatCrit X was "Economic In/Justice." While the suitability
of economic analysis of LatCrit theory might not seem obvious at first glance, the
reasons that made it a suitable topic for LatCrit X have only increased in importance
in the intervening years: (1) the close relationship between global racial injustice and
economic disadvantage; (2) the invigoration of international capitalism; and (3) the
broadening scope of interests among critical analysts and economic analysts. At
LatCrit X, these interests for LatCrit theorists were identified as: (1) utilizing
economic analysis in thinking about racial subordination; (2) reshaping economic
analysis to better account for issues such as identity and subordination; and (3)
returning to the roots of economics, i.e., political economy.14
Following the LatCrit programmatic model for the annual LatCrit
conference of using "rotating centers" of collective and programmatic study at each
conference, LatCrit X focused on economics. LatCrit, however, has also sought to
avoid superficial examination of topics by committing to "streams of programming"
that "ensure multi-year follow-up programs, panels or projects to help us deepen and
detail the Irogrammatic investigations that we elected to center in any given
program." LatCrit scholarship on economics has grown since LatCrit X; given the
seriousness of the economic crisis it is no surprise that LatCrit XV once again
centered on economics as its theme.
The papers in this first cluster use a variety of approaches to consider the
impact of the economic crisis. Professor Martha McCluskey shifts the focus from
potential defendants in criminal prosecutions to those legal scholars and others who
provided the ideological justification for permitting such misconduct through the
concept of "unintended consequences." 17 She documents the use of the concept of
"unintended consequences" to justify policies that redistribute wealth upward.
Moreover, she shows that this concept continues to be used in the midst of the crisis
to protect financial elites.
The final paper, by Mr. Justin Townley, returns to one of the fundamental
18
concerns of LatCrit theory: the role of race in our society. Mr. Townley examines

note 9, at 255 n.70.
13. Among LatCrit "themes" for scholarship is "Globalization, Economic Integration."
Articles on this theme were published as early as 1996. LatCrit Thematic Index, available at
http://latcrit.org/latcrit/theme index.php (last visited: Mar. 3, 2012).
14. Hemndez-Truyol et al., supra note 9, at 287-91.
I5. Id. at 269-70.
16. Of the fifty articles published in the area of "Globalization, Economic Integration,"
nineteen have been published in the last five years. LatCrit Thematic Index, supra note 13.
17. Martha T. McCluskey, How the "Unintended Consequences" Story Promotes Unjust
Intent and Impact, 22 BERKELEY LA RAZA L. J. 21 (2012).
18. Justin Townley, Is the Color of the Economic Crisis the Color of Presidential Fear?, 22
BERKELEY LA RAZA L.J. 51 (2012).
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the successful use of "fear" by U.S. Presidents to achieve specific goals; for
example, President Roosevelt's use of fear to intern Japanese-Americans during
World War II. He then contrasts the successful use of fear by other Presidents with
the unsuccessful use of fear of economic catastrophe by President Obama to
advocate for healthcare reforms and economic stimulus programs. Mr. Townley then
describes the role fear has played during the Obama presidency: fear of the loss of
dominance by those who have traditionally held power in our society.
B.

Culture, Knowledge, Law, and Community

The papers in the second cluster of this symposium issue address a wide
range of issues. Two of the papers explore issues of great importance to Indigenous
People and illustrate the importance of recognizing "shifting bottoms."' 9 In her
paper, Professor Christine Zuni Cruz develops work she first presented at the LatCrit
20
International & Comparative Law Colloquium. She explores the roles of race,
color, tribe, land, and dress in forming an identity as an Indigenous Person, and its
relationship to the "membership wars" that have erupted in several Indigenous
communities in the United States. She then sets out an agenda for future work on
identity issues using the Indigenous legal tradition. Professor Zuni Cruz's
description of the role of light skin color and "performance" of whiteness in speech,
dress, and mannerisms in facilitating acceptance of Indigenous law professors by the
legal academy echoed for me the similar roles I have observed these factors play in
the acceptance of Latino and African-American academics. At the same time, her
analysis of the role of dress in affirming Indigenous identity in Ecuador and
Guatemala raises fascinating questions regarding the relationships between
Indigenous Peoples and mestizos in the Americas. As with a number of the papers in
this issue, I eagerly anticipate her future work in this area.
Mr. Robert Cruz explores the role of language in O'odham culture, the
history of language restrictions on the O'odham People by government since the
arrival of the Spanish in O'odham lands, and the resulting negative effects on the
O'odham People. 2' Mr. Cruz's discussion of the role of language will resonate with
many Latinos. 2 And his recitation of his childhood scuffle with a Chicano (in Mr.
Cruz's words, "a Ju:kam Mexican cuate") neighbor is a fascinating example of the
complicated relationships between Indigenous Peoples and mestizos in the Americas.
Mr. Cruz explains, "'Cuate' in the Ju:kam language means 'twin."' And so it does in
Mexican Spanish. Cuate in Mexican Spanish is derived from the Nahuatl (Aztec)
word for twin, coatl.23 And Nahuatl, like O'odham, is part of the Uto-Aztecan family

19. Montoya & Valdds, supra note I1, at 239 n.137 (noting Professor Athena Mutua's
observation "that the group at the 'bottom' is neither stationary nor static bur rather changing depending
on the issue, location, time period, etcetera").
20. Christine Zuni Cruz, Lines of Tribe, 22 BERKELEY LA RAZA L. J. 77 (2012).

21. Robert Cruz, "Am T NE OK ETA:T 0 CE:K T DO IBIODA:LIK": "In Our Language Is
Where We Will Find Our Liberation, " 22 BERKELEY LA RAZA L. J. 97 (2012).
22. For examples of previous LatCrit scholarship on language, see the "Languages, Cultures
& Family" theme in the LatCrit Thematic Index, supra note 13.
23. Cdatl definition, REAL ACADEMIA ESPA&OLA, DICCIONARIO DE LA LENGUA ESPA&OLA
http://buscon.rae.es/drael/SrvltObtenerHtml?origen=RAE&LEMA cuate&SUPIND=0&CAREXT= 1000
O&NEDIC=No#0 I (last visited May 7, 2011).
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24

of languages.
These complexities are further revealed through Mr. Cruz's description of
the role of the Mexican government and the Mexican legal system in the
subordination of the O'odham People generally, and in the suppression of the
O'odham language specifically. At the same time that Latinos in the United States
urge recognition of language rights for Spanish-speakers, Latin American
governments are often denying those same rights to Indigenous Peoples.
Two papers in this cluster look at education, although in very different
ways. Professor Angelique Davis, a political scientist, brings the work of political
scientists to bear on her examination of the effect of having diverse legislators
25
represent communities of color. After surveying the political science literature
demonstrating the benefits of such representation, she then documents the
underrepresentation of diverse lawyer-legislators in states with very diverse
populations. Her work raises interesting implications for law school admissions
policies: given the historical importance of lawyers in U.S. legislatures, should U.S.
law schools consider the importance of having lawyer-legislators who can represent
communities of color in their admissions processes? It also raises questions about the
traditional approach of the Voting Rights Act, which does not provide communities
of color the right to elect rePresentatives of color, but rather the right to elect
representatives of their choice.
Ms. Taliba-mawusi Smith explores the effect of the economic crisis on an
27
important educational institution: the public library.
After establishing the
importance of public libraries for communities that otherwise have no access to
information, Ms. Smith makes the intriguing argument that a reduction in public
library funding would translate into a less empowered class of U.S. citizens.
Congress has exercised its powers under Article I, § 8, cl.8 to enact the current
intellectual property regime in the United States.28 MS. Smith focuses on the first
part of that provision, which gives Congress power to "promote the Progress of
Science and useful Arts." She notes the challenges posed by copyright law to the
ability of public libraries to provide information to the public in an era of
increasingly limited resources, argues that libraries promote the progress of "Science
and useful Arts," and sets out proposals for accommodation of the needs of public
libraries within the intellectual property regime. Her proposals parallel the calls

24. David L. Shaul, Book Review, 50 INT'L J. OF AMERICAN LINGUISTICS 462 (1984)
(reviewing
OFELIA
ZEPEDA,
A
PAPAGO
GRAMMAR
(1983)),
available
at
http://www.jstor.org/stable/1265406 (last visited May 7, 2011).
25. Angelique Davis, Descriptive Representation of Nonwhite Lawyer-Legislators Matters:
The Connection Between Access to Legal Education and Nonwhite Lawyer-Legislators in the United
States, 22 BERKELEY LA RAZA L. J. 117 (2012).
26. 42 U.S.C. § 1973 (2011) (providing that a violation of the Voting Rights Act occurs when
"based on the totality of circumstances, it is shown that the political processes leading to nomination or
election in the State or political subdivision are not equally open to participation by members of a class of
citizens protected by subsection (a) of this section in that its members have less opportunity than other
members of the electorate to participate in the political process and to elect representatives of their
choice").
27. Taliba-mawusi Smith, When the Well Runs Dry, Dig Deeper: The Case for Fundingthe
Public Library, a Necessary Resource for the Public Minority, 22 BERKELEY LA RAZA L. J. 137 (2012).
28. U.S. CONST. art. 1, § 8, cl. 8 (giving Congress power "To promote the Progress of Science
and useful Arts, by securing for limited Times to Authors and Inventors the exclusive Right to their
respective Writings and Discoveries.").
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made by developing countries to have the Agreement on Trade-Related Aspects of
Intellectual Property Rights (TRIPS Agreement) accommodate their need for
essential medicines.
Professor Katherine Darmer's paper applies the LatCrit emphasis on praxis
30
and builds on LatCrit IX's work on kulturkampf Noting the adoption by
Proposition 8 proponents in California of Justice Scalia's rhetoric in his dissents in
sexual orientation cases such as Romer v. Evans and Lawrence v. Texas, 32
Professor Darmer argues that the opponents of Proposition 8 failed to effectively
rebut Justice Scalia's rhetoric and identifies potential arguments the opponents could
have used.
The final paper in this cluster focuses on religion and signifies a return to a
past area of exploration by LatCrit scholars, an area that I argue below requires
additional exploration. Professor Spearlt's paper builds on Vasconcelos's concept of
"La Raza C6smica" to argue that a "Raza Isimica" has formed. 33 Noting the
Muslim roots of African-Americans and Latinos (through Spain), he argues that
these conversions offer prisoners a framework of religious resistance. It is a
fascinating application of "theomusicology" that analyzes the role hip-hop music has
played in facilitating the conversion of African-American and Latino prisoners to
"Prislam," which Professor Spearlt describes as a "racialist" form of Islam. Professor
Spearlt then examines the impact of these religious conversions on prisoner behavior
and recidivism, and argues that many of these prisoners eventually move to orthodox
forms of Islam.
C. Politics of Global/LocalSecurity
The final cluster of papers addresses issues of global and local security. All
the papers in this cluster demonstrate the close connections between the domestic
and international contexts.
Professor Donna Young's paper looks at the resources available in
international law to combat employment discrimination domestically. 34 Noting the
limits of current antidiscrimination law in the United States, Professor Young argues
that the International Labor Organization's Declaration of Fundamental Principles
and Rights at Work should inform legal reform in the United States. In contrast to
the formalism of U.S. law that narrowly understands equality, Professor Young
argues the ILO understands the complexities of the manifestations of discrimination
in the workplace. This argument runs counter, of course, to the views of skeptics,

29. James Thuo Gathii, The Legal Status of the Doha Declaration on TRIPS and Public
Health Under the Vienna Convention on the Law of Treaties, 15 HARV. J.L. & TECH. 291, 294 (2002)
(noting that developing countries argue that "strict constructions of the TRIPS Agreement fail to
recognize the legitimate interests of intellectual property rights users, especially in the context of crises
such as HIV/AIDS").
30. M.K.B Darmer, The Enduring Force ofScalia's Lawrence and Romer Dissents: The Case
ofProposition 8, 22 BERKELEY LA RAZA L. J. 155 (2012).
31. Romer v. Evans, 517 U.S. 620, 636 (1996) (Scalia, J., dissenting).
32. Lawrence v. Texas, 539 U.S. 558, 586 (2003) (Scalia, J., dissenting).
33. Spearlt, Raza Islamica: Prisons, Hip Hop & Converting Converts, 22 BERKELEY LA
RAZA L. J. 175 (2012). See also JOSE VASCONCELOS, LA RAZA C6SMICA (1925).
34. Donna Young, Race Discrimination and Equality in the Global Workplace, 22 BERKELEY
LA RAZA L. J. 215 (2012).
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such as Justices Scalia and Thomas, who argue that consideration of non-U.S. legal
materials is inappropriate. It is, on the other hand, an interesting application of the
LatCrit tradition of considering what the North might learn from the South. Given
the ineffectiveness of U.S. antidiscrimination law, consideration of the lessons we
might learn from others is essential.
Professor Anthony Farley's paper examines the life story of gold-medalist
Jesse Owens, whose opposition to the Black power movement of the 1960s is well
known. Professor Farley places Owens's story in the context of Owens's
experiences at the 1936 Berlin Olympics, and contrasts those Olympics with the
little-known 1936 Popular Olympics of Barcelona and the 1968 Mexico City
Olympics, which left us the indelible image of gold-medalist Tommie Smith and
bronze-medalist John Carlos raising their fists in protest at their medal ceremony.
Surveying literature, film, mythology, philosophy, and history, Professor Farley uses
the Owens story to reveal the reality of race in the United States today.
The past ten years have seen an embrace of torture by many elected
officials in the United States. Professor Peter Halewood's paper, first presented at
the LatCrit International & Comparative Law Colloquium in Paris, theorizes torture
to examine this reality, and focuses on the embrace by many legal scholars of socalled "clean" torture that leaves little or no visible evidence of violence on the
torture victim's body. Professor Halewood notes that much of this discourse
removes the body being tortured from the discourse.
That same phenomenon is identified by the last paper in this cluster. LatCrit
Student Scholar Michele Park Sonen notes in her paper on the Korean "comfort
women" that much of the discourse regarding these victims ignores the physical and
psychological harms they suffered. Using Professor Eric Yamamoto's "Social
Healing Through Justice" framework and post-colonial theory, Ms. Sonen argues
that effective redress for the Korean "comfort women" will require consideration of
the unique and complex harms that arise at the intersections of race, gender,
nationalism, and colonialism.
Some of these papers were written by well-established scholars; others were
written by novice scholars. All, however, take seriously the challenges of LatCrit
theory even as they tackle a wide range of topics that have necessarily been
somewhat artificially consolidated into clusters.
Regardless of the topic, however, there is no question that these papers
answer the call made by Professors Berta Hemndez-Truyol, Angela Harris, and
Francisco Valdds after LatCrit X to continue "with more of the same" hard work
done during the first ten years of LatCrit. 39 At the mid-point of LatCrit's second
decade, the work is flourishing.

35. Anthony Paul Farley, The Bitter Tears of Jess Owens, 22 BERKELEY LA RAZA L. J. 231
(2012).
36. See photograph of Tommie Smith and John Carlos raising their fists in salute at the 1968
Mexico
City
Olympics,
available
at
http://www.worldsfamousphotos.com/wpcontent/uploads/2008/01/black-power-mexico-city-olympics-1968.jpg (last visited May I1, 2011).
37. Peter Halewood, Sameness/Difference,InternationalHuman Rights Law, and the Political
Meaning of Torture, 22 BERKELEY LA RAZA L. J. 257 (2012).
38. Michele Park Sonen, Healing Multidimensional Wounds of Injustice: Intersectionalityand
the Korean "Comfort Women ", 22 BERKELEY LA RAZA L. J. 269 (2012).

39. Hemndez-Truyol et al., supra note 9, at 297.
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That work will need to continue. One of the consistent themes in this set of
papers is the recognition that the papers are initial efforts, and that much more work
must be undertaken in the future. I share in the last part of this Foreword some brief
thoughts about areas of future work for LatCrit scholars.

III.

SOME CONSIDERATIONS FOR FUTURE HARD WORK BY
LATCRIT SCHOLARS

The sixth guidepost of LatCrit theory calls for a continual engagement of
self-critique to stay principled and grounded. LatCrit scholars have not hesitated to
engage in self-criticism. I offer here observations and suggestions that seek to carry
out this LatCrit tradition.
As I write, the LatCrit community mourns the death of our dear friend and
colleague, Keith Aoki. I can think of no better way to honor Professor Aoki's
memory than to carry on the work he challenged us all with his characteristic humor
and good cheer to do. One aspect of that work involves religion:
What has been, what is, and what might be the role of Roman
Catholicism when combined with indigenous and Afro-Caribbean
practices and beliefs, as well as with complex iterations of
nationality, race and resistance as filtered through the Latina/o
experience from the Spanish Conquest onward, in the fabrication
of Latina/o identity both within and outside the United States[?]41
While there have been sporadic considerations of reliion since LatCrit 1l,
LatCrit's consideration of religion remains underdeveloped. Professor Spearlt's
contribution in this symposium issue is a welcome addition to that corpus. More is
needed. The demonization of Islam in some sectors of U.S. society calls out for a
critical response.
I call for further consideration of religion, fully aware of the challen es it
raises. Those of us present at LatCrit II know well the difficulties of that work.
It is perhaps unsurprising that religion remains an undertheorized area of

40. See, e.g., Montoya & Valdds, supra note I1, at 248 (noting LatCrit's ineffectiveness in
"fundamentally altering the abrasive conditions within many or most law schools, much less legal culture
writ large"); Hemandez-Truyol et al., supra note 9, at 280-81 (critiquing lack of truly integrated and
transdisciplinary discourse, efforts to create South-North connections, and lack of Pilipinalo and
Indigenous perspectives).
41. Keith Aoki, (Re)presenting Representation, 2 HARV. LATINO L. REV. 247, 250 (1997).
42. Only seventeen articles are identified as considering the theme of "Religion & Churches"
in LatCrit's Thematic Index, supra note 13. Of these seventeen articles, only three have been published in
the last five years.
43. The LatCrit 11symposium issue includes numerous articles addressing these difficulties at
LatCrit 11:Elvia R. Arriola, Foreword: March!, 19 CHICANO-LATINO L. REV. 1 (1998); Emily Fowler
Hartigan, Disturbing the Peace, 19 CHICANO-LATINO L. REV. 479 (1998); Elizabeth M. Iglesias &
Francisco Valdds, Religion, Gender, Sexuality, Race and Class in CoalitionalTheory: A Critical and SelfCriticalAnalysis of LatCrit Social Justice Agendas, 19 CHICANO-LATINO L. REV. 503 (1998); Margaret
M. Montoya, Introduction: Religious Rituals and LatCrit Theorizing, 19 CHICANO-LATINO L. REV. 417
(1998); Nancy K. Ota, FallingFrom Grace:A Meditation on LatCrit 1!, 19 CHICANO-LATiNO L. REV. 437
(1998); Reynaldo Anaya Valencia, On Being an "Out" Catholic: Contextualizing the Role of Religion at
LatCrit II, 19 CHICANO-LATINO L. REV. 449 (1998).
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LatCrit and OutCrit jurisprudence. The legal academy is secular; with relatively rare
exceptions, those of us in the legal academy rarely share our religious views. In my
experience, this is even truer with regard to progressive academics. Given the
misogyny, homophobia and racism too often endemic in mainstream religions, it is
too easy to dismiss religion as unworthy of scholarly examination. And for those of
us who are people of faith, that same misogyny, homophobia and racism challenge
us regularly to consider whether those who have given up on religion are right."
But religion is far too important to ignore or to neglect. Whatever the
religious views of critical scholars, religion is important to most Latinos in the
United States.45 And religion, specifically Catholicism, has played an important role
46.
in numerous social justice struggles throughout Latin America, just as religion was
used by slaves in the antebellum era to resist and in the Civil Rights era to call the
United States to fulfill the nation's promise of freedom and equality.4 7
The flurry of work on religion after LatCrit II has diminished. It is time to
48
"deepen and detail" the LatCrit consideration of religion.

44. Cf Laura M. Padilla, Latinas and Religion. Subordination or Grace?, 33 U.C. DAVIS L.
REV. 973, 974 (2000) (noting that religion subordinates Latinas while also providing a source of strength);
Laura M. Padilla, Re/Forming and Influencing Public Policy, Law and Religion. Missing from the Table,
78 DENV. U. L. REV. 1211, 1220 (2001) (noting the religiosity of Chicanas/os even though the Catholic
Church "has historically disrespected Mexican American popular religiosity and has not taken its Mexican
American church members or their culture very seriously").
45. While many legal academics do not identify with a specific religious affiliation or identify
themselves as agnostics or atheists, 8% of Latinos in the United States do so. More than two-thirds of
Latinos in the United States identify as Catholics; 15% identify as Protestants. PEW HISPANIC CENTER,
CHANGING FAITHS: LATINOS AND THE TRANSFORMATION OF AMERICAN RELIGION 7 (2007), available at

http://pewhispanic.org/files/reports/75.pdf (last visited May 8, 2011).
46. Catholic priests have led social justice movements in varied parts of the Americas. Father
Miguel Hidalgo y Costilla led the Mexican movement for independence from Spain. ENCYCLOPEDIA
BRITANNICA Miguel Hidalgo y Costilla, http://www.britannica.com/EBchecked/topic/264910/MiguelHidalgo-y-Costilla (last visited May 8, 2011). Father F6lix Varela y Morales is credited by some with
teaching Cubans to "think in Cuban" and to have inspired Jos6 Marti. Max J. Castro, The Missing Center?
Cuba's Catholic Church with a Preface and a Postcript/Reflections, 19 CHICANO-LATINO L. REV. 493,
495 (1998).
Mary, however, is the more important symbol used in antisubordination movements
throughout Latin America. Terry Ray, "The Virgin's Slip is Full of Fireflies:" The Multiform Struggle
Over the Virgin Mary's Legitimiriende Macht in Latin America and its U.S. Diasporic Communities, 33
U.C. DAVIS L. REV. 955, 956 (2000) (noting Marianism's "capacity to serve as a formidable
antisubordination force"); Ana M. Novoa, Lessons from La Morenita del Tepeyac, 20 J. L. & RELIGION
267 (2005) (exploring the story of the Virgen de Guadalupe and its relevance to the struggle for social
justice).
47. Aoki, supra note 41 at 249-50 (noting role of religion for slaves in the antebellum era).
48. See supra text accompanying note 13.

